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WHY THE SERIES?  
Many parliamentarians report that family law issues appear to 

dominate constituent concerns: unfairness of the judicial system, 

gender bias, criminalization of divorce, legal costs beyond the 

reach of the average Canadian, asymmetric tax treatment of 

divorced parents, and the crying need for drastic reforms.  

Most parliamentarians agree it’s time for reform, but they often 

find the complexity of the subject matter bewildering- even if they 

are lawyers by profession.  

The most consistent request we receive from MPs is for 

educational material to allow them to understand the scope of the 

problem, how it evolved, what other countries have done to 

address the need for reform, and the pros and cons of proposed 

solutions. That is precisely the aim of this series. 

As the issue of Family is rooted in the most fundamental aspects of 

culture and belief systems, a philosophically neutral exposition is 

impossible despite any claims to the contrary. We therefore 

declare our philosophical perspective at the outset (See Sidebar). 

TOPICS COVERED 
The sidebar lists the 14 pamphlets you will be receiving at regular 

intervals. You may also link to the series as it is published. 

GOTTA QUESTION? 

Do you have questions that you wish specifically answered? - see 

the link in the GOTTA QUESTION sidebar. We’ll also be pleased to 

call you directly at your option. 

Please feel free to contact us with comments, suggestions, or 

other requests.  

And now, let’s get started. 

DIVORCE LAW – A BRIEF HISTORY 
Did you know that prior to 1968 there was no federal divorce law 

in Canada? Depending on the province, couples relied upon the 

British Matrimonial Causes Act, 1857 or petitioned parliament 

directly for an Act of Divorce (about 12,000 during the period 

1841-1968). Divorces were only granted on grounds of “fault” 

(e.g. adultery (wife), incestuous adultery (husband)) favouring the 

male consistent with patriarchal notions of the era. 



 

 

MORE WEB INFO  

Divorce Law in Canada 
12 page historical evolution 
prepared by Parliamentary 
Research Bureau.  

Divorce Law – Q&A’s 
Excellent introductory pamphlet on 
divorce  from Justice Canada 

Divorce Act, 1985 
Text of the Divorce Act including 
amendments to date 

For The Sake Of The Children 
1998 Report of Special Joint 
Committee with 48 
Recommendations for family law 
reform 

Strategy For Reform  
1999 Government Response to the 
Joint Committee Recommendations 
 

GOTTA QUESTION? -Contact Us 

 gwpiskor@canadianepc.com 

LINK TO ENTIRE SERIES 

Series Library 
 

 

FACTOIDS 

 About 72,000 families 

divorce annually 

 About 50 % of divorces 

involve children 

 Do you know a Canadian 

untouched by divorce? 

Neither do we. 

 

 

 

 

ABOUT CEPC 

CEPC is a family rights 

The Divorce Act, 1968 retained traditional fault-based divorces but 

now equally available to both genders (primarily adultery, cruelty, 

desertion), and introduced the then controversial “no-fault” notion 

of “marriage breakdown”. Trials were required before a divorce 

could be granted and the high threshold set for no-fault often 

forced couples to conspire (and judges to collude) on invented 

faults to facilitate the process. 

Federal/Provincial jurisdictional issues further complicate matters 

in this area. While the founding BNA Act, 1867 placed civil and 

property rights in provincial jurisdiction, the issues of Marriage and 

Divorce were made federal matters. This at least allows the hope 

of a unified national law, despite differing legal systems 

provincially with Quebec following Napoleonic Civil Code and other 

provinces following British Common Law. In practice, it is the 

jurisdictional overlap of functional issues that has proven to be a 

legal Gordian Knot, and has spawned reliance on cumbersome 

Federal/Provincial Justice Committees to coordinate actions at both 

levels. 

These functional issues include: child custody and access, child 

support, property division, spousal support, and inter-provincial 

jurisdictional coordination and enforcement issues among others. 

The 1985 Divorce Act finally acknowledged the realities of the Post 

WWII modern era (and the embarrassing collusion of the judiciary 

under the old law) by relaxing the no-fault “marriage breakdown” 

criteria to one year of separation without the need for inquisitorial 

trials. This modern notion of “no-fault” was pioneered in California 

in the 1960’s and spread to all western nations. The Act also 

endorsed the use of voluntary mediation as an alternative to the 

adversarial court process.  

The 1985 update did not, however, introduce joint custody or 

shared parenting as advocated in a paper released by the then 

Justice Minister in response to growing complaints by non-

custodial parents that they were being denied access to their 

children. Instead, two incentivizing principles were introduced: 

“Best interest of the Child” factors with unfettered discretion on 

interpretation, and the “friendly parent” rule promoting custody 

awards to the more cooperative parent. Together with the 

“maximum contact” provision, it was hoped to address this 

situation via principles to have the state now “intelligently” 

intervene in dividing custody and access among divorcing parents.  

While both parents have  had equally vested rights and obligations 

to the child protected for centuries under “parens patriae”, the Act 

essentially institutionalized a model of the nurturing custodial 

parent and the financially supporting non-custodial parent as a 

matter of state convenience with no apparent surviving  parental 

rights upon divorce. 

The 1985 Act set the stage for C-41 and supporting legislation 

standardizing child support obligations and enforcement provisions 

in response to complaints about high variations in judicial child 

support awards. While jurisprudence both before (Paras v. Paras) 

http://dsp-psd.tpsgc.gc.ca/Collection-R/LoPBdP/CIR/963-e.htm
http://www.justice.gc.ca/eng/pi/pad-rpad/res/divorce/divorce.pdf
http://laws.justice.gc.ca/en/showtdm/cs/D-3.4
http://www2.parl.gc.ca/HousePublications/Publication.aspx?DocId=1031529&Language=E&Mode=1&Parl=36&Ses=1&File=6
http://www.justice.gc.ca/eng/pi/pad-rpad/rep-rap/sjcarp02.html
mailto:mgwpiskor@canadianepc.com
http://www.fathers-4-justice-canada.ca/content.asp?DocID=38


 

 

coalition of 38 organizations 

with 9,600 members of the 

extended divorce community 

with organizations 

representing: divorced 

mothers, divorced fathers, 

divorced children, step-

parents, grandparents, and 

second spouses. 

 

OUR MISSION 

 Equal Parenting 

 Gender Equality 

 Family Law Reform 

 

OUR PRINCIPLES 

 Children are entitled to 

be raised by both parents 

regardless of marital 

status and transitions, 

barring exceptional 

circumstances. 

 Gender equality as per 

s.28 and s. 15 of the 

Charter. 

 Rights of the parent and 

of the child in accordance 

with UN Human Rights 

Declarations.  

 

GENERAL CONTACT: 
Canadian Equal Parenting 
Council 
5767 Summer St. 
Niagara Falls, ON L2G 1M5 

www.canadianepc.com 

( 090123) 

and after C-41 (Francis v. Baker) established the dual norms of 

Child Costs being restricted to the need of the child and 

proportionally borne by parents according to their means, the 

Federal Child Support Guidelines issued by the government a year 

after passage of legislation side-stepped both, establishing instead 

equalization of standard of living (SOL) between households as the 

guiding principle for Child welfare. Canada is the only western 

nation that utilizes this approach. 

 The issue of Spousal Support has been among the most 

contentious and fluid issues. The 1985 Act sets out the following 

objectives for spousal support: recognition of economic 

advantages, apportions economic consequences; alleviate 

economic hardship, and promote self sufficiency. Starting from the 

premise of a “Clean Break” theory in the 1987 Trilogy of cases 

(Pelech, Caron, Richardson) , the Supreme Court reversed itself 

during the 1990’s with Moge and Bracklow viewing marriage as an 

entitlement to compensatory lifetime damages via spousal 

support. The resulting mix of contractual, non-contractual, and 

compensatory approaches to spousal support has even been 

termed “arbitrary” in government documents. Rather than 

alleviate confusion via legislation, the government has issued a 

voluntary Spousal Support Advisory Guideline to provide guidance. 

Continuing complaints of gender bias in court decisions, lack of 

enforcement of access provisions, and ongoing dissatisfaction with 

Child Support led to the formation in 1998 of he Special Joint 

Committee on Child Custody and Access. The resulting report “For 

The Sake of the Children” reflected the most comprehensive 

involvement of public input on marriage and divorce in our history. 

Central to the 48 resulting recommendations was the concept of 

Shared Parenting and a less adversarial approach to divorce. The 

recommendations were effectively shelved. 

Soon after the 1998 Report, government focus began shifting  to 

same-sex issues. In 2004 the Ontario Court of Appeal declaring 

the Divorce Act unconstitutional for excluding same-sex marriages. 

Federal legislation subsequently amended.  

WHY THE EMPHASIS ON DIVORCE IN FAMILY LAW? 
Good question. The simple reality is that the Divorce Act is the 

primary parliamentary pronouncement on family law issues. Unlike 

other countries Canada has not conceptualized the Family unit as a 

bedrock institution of society thereby resulting in a piecemeal 

approach to legislation and family policy. Joint federal/provincial 

responsibility further complicates the matter. 
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